INTRODUCTION
Punishment is violent, but its violence has a purpose. Terrorism, too, is purposeful violence. My purpose in this essay is to make this strange comparison instructive. Some terrorists defend their taking of human lives by arguing that it is for the greater good. Social utility is probably the most influential justification of punishment. My thesis is that in both cases, instrumentalist justifications are usually-but not always-immoral.
I write as a citizen of a country that not only practices instrumentalist violence,' but that also has been victimized by it-in spectacular fashion. On September 11, 2001, as the whole world knows, terrorists attacked the United States of America. They hijacked four planes, and guided three of those planes into American landmarks: the World Trade Center and the Pentagon. The fourth plane crashed in Pennsylvania. 2 Approximately 3,000 people were killed, and many thousands more were injured. 3 Nineteen men, thought to be terrorists, were among the dead. 4 In this foreword I examine what the criminal law can teach us about terrorism, and what terrorism can teach us about the criminal law. Both terrorism and the harsh punishment for crimes favored by American criminal justice are premised on a construct of cost-benefit analysis that, while (arguably) efficient, is immoral. Both terrorism and excessive punishment can be justified by instrumentalism, but neither should be.
For the record, my comparison of terrorism and American criminal justice does not mean that I think that they are equally bad. Terrorism is worse. There are, however, an extraordinary number of people in the United States who are being punished disproportionately to their just desert. They are punished for social, not individual, reasons. This is especially true of the hundreds of thousands of Americans who are imprisoned for drug offenses. ' When we remember that punishment is when "the Government... intentionally inflicts pain," 6 we understand that the state is deliberately hurting people to achieve some end. This is not as bad as ("The city's official count of those killed at the World Trade Center is down to around 2,800 after months of work by investigators to remove errors and duplicated names from the lists of the missing."). 4 The United States government believes that the attacks were masterminded by Osama bin Laden, although he has denied responsibility. Bin Laden is a rich Saudi expatriate who has long been engaged in a campaign to eradicate Western influence from the Islamic world. He inspires broad support "by taking advantage of real issues-like support for Israel, sanctions against Iraq and American troops in Saudi Arabia-that have generated much Arab and Muslim hostility toward the United States." Nikki R. Keddie what terrorists do, but the difference is one of degree, not kind. My argument proceeds in three parts. In Part I, I define terrorism and examine it from instrumentalist and moral perspectives. Along the way to making the case that terrorism is usually immoral, I discuss instances in which it is not. I argue, for example, that violence is morally justified to defeat genocide or slavery. Indeed, many contemporary definitions of "terrorism" would include slave rebellions, though many now think of those terrorists as heroes. Part II examines the concept of moral standing, to explain why and how it matters whether we practice what we preach about violence and morality. In Part III, I criticize the heavy reliance of our criminal justice system on utilitarianism. I make the same moral critique of most forms of utilitarian punishment that I make of most types of terrorism. I conclude by imagining how American criminal justice would be improved if punishment were not used as a means to an end.
I. TERRORISM AND UTILITY
Terrorism, according to the Federal Bureau of Investigation, is "the unlawful use of force or violence against persons or property to intimidate or coerce a government, the civilian population, or any segment thereof, in furtherance of political or social objectives." 7 Terrorism is the way that non-soldiers engage in war.' Among the 7 COUNTERTERRORISM THREAT ASSESSMENT AND WARNING UNIT, U.S. DEP'T OF JUSTICE, TERRORISM IN THE UNITED STATES i (1998), available at http://www.fbi.gov/publications/ terror/terror98.pdf. Other intelligence agencies, like the CIA, use the definition of terrorism found in the U.S. Code. 22 U.S.C. § 2656f(d)(2) (1994) ("'[t]errorism' means premeditated, politically motivated violence perpetrated against noncombatant targets by subnational groups or clandestine agents.") The Department of Defense defines terrorism as "the calculated use of violence or the threat of violence to inculcate fear; [it is] intended to coerce or to intimidate governments or societies in the pursuit of goals that are generally political, religious, or ideological." Loren Lomasky has written that:
[a]ny purported definition of "terrorism" will itself be laden with moral and political baggage. Most individuals who employ violent means in their political activities prefer to speak of themselves as "urban guerrilla," "revolutionary," or some such. Thus the bromide "one person's terrorist is another's freedom fighter." One need not accede to the implied relativism to acknowledge the absence of firm and generally accepted criteria of application for "terrorism" and its cognates.
differences between terrorism and traditional war are that traditional wars are sometimes "legal" and terrorism is illegal, and that the perpetrators and the intended victims of terrorism are often civilians, 9 whereas in traditional war the intended victims are soldiers.
Why do people engage in terrorism? Terrorists are not stupid.' 0 They are purposeful.l The violence of terrorism, like the violence of punishment, is expressive. In the language of criminal law, terrorists may have retributive or instrumentalist motives for the suffering they inflict. "Retributive" terrorists believe that the victims (or their country) deserve punishment, for their own sake." More typically, II Loren E. Lomasky notes:
Individuals persistently unable to apprehend the sheer implausibility of toppling regimes by gunning down assorted tourists are unlikely candidates of successfully carrying out complex quasi-military operations. In the absence of specific evidence to the contrary, it is reasonable to impute to terrorism no lesser rationality than that which social analysts routinely ascribe to other actors and which, in any event, is requisite for the conduct of their operations. Rational agents are not systematically unable to distinguish efficacious from inefficacious activity. The notion of the criminal as a rational calculator will strike many readers as unrealistic, especially when applied to criminals having little education or to crimes not committed for pecuniary gain. But ... a better test of a theory than the realism of its assumptions is its predictive power. A growing empirical literature on crime has shown that criminals respond to changes in opportunity costs, in the probability of apprehension, in the severity of punishment, and in other relevant variables as if they were indeed the rational calculators of the economic model-and this regardless of whether the crime is committed for pecuniary gain or out of passion, or by well educated or poorly educated people. We choose how much to spend on cars, knowing that safety is expensive; we decide how much to spend on security systems in the home; we choose where to live, knowing that some areas are safer than others; we go out at night, even though we know that by doing so, we increase our risks; when the cost of risk reduction is too high, we will not incur that cost even to protect our own children. What seems forbidden is not behavior that embodies tradeoffs, but rather unduly explicit talk to the effect.
Id. But see
Id. at 127.
towards Israel, or to get American troops out of Saudi Arabia, they lost, at least in the short term. If, on the other hand, their objective was less specific-their desire was simply to hurt Americans, to frighten them, to make their institutions less stable, to reduce the sense of security conferred by citizenship in the world's most powerful country-then the September II terrorists were spectacularly successful. Unlike its benefits, terrorism's costs are all too tangible. Frequently the costs are measured in body bags. The costs may include 1) the lives of the victims; 2) the terrorists' own lives; 6 3) punishment; 4) war or other violence against the terrorists' "side;" and 5) public backlash against the terrorists' cause. For the suicide terrorist, death is the most certain cost. The Western (and especially the American) emphasis on individuality-the primacy of selfmakes it difficult for us to understand how any cause, especially a "political" one, could be worth losing one's life. There are, however, those whose faith in their cause makes them willing to die for it." This concept is commonplace in military discourse and terrorists are, in a sense, civilian soldiers. 8 The most pitiful cost of terrorism is the loss of innocent life. For the terrorist, the pain inflicted on victims actually might be a benefit (because, in his mind, the victims are not "innocent"). 9 A terrorist [sluicide terrorism has inherent tactical advantages over "conventional" terrorism: It is a simple and low-cost operation (requiring no escape routes or complicated rescue operations); it guarantees mass casualties and extensive damage (since the suicide bomber can choose the exact time, location, and circumstances of the attack); there is no fear that interrogated terrorists will surrender important information (because their deaths are certain); and it has an immense impact on the public and the media (due to the overwhelming sense of helplessness).
Id.
17 Bill Maher, the host of ABC's Politically lncorrect, was criticized for agreeing with Dinesh D'Souza's assertion on Maher's program that the September I I terrorists were not cowardly. Maher added: "We have been the cowards, lobbying cruise missiles from 2,000 miles away. 
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might, on the other hand, regret his taking of life, but view it as an unavoidable cost of doing business, in the way that a "legal" soldier knows that her work may require her to kill others, or that General Motors understands that its automobiles will cause deaths. The other costs of terrorism-punishment, war, backlash-are considerably more speculative. This lessens their effectiveness as deterrence. 2 " For deterrence, the certainty of a consequence is a more important correlate than the severity of a consequence.
The reason that terrorism exists is because, at times, it works. Frequently cited examples of "successful" terrorism include the effort by Zionist extremists to create the state of Israel by killing Palestinians, the campaign of militant Palestinians against moderate or conservative Palestinians in the West Bank, the violence perpetrated by the Irish Republic Army against the United Kingdom, and (in constructs of terrorism that include state actors) the bombings of Dresden, Hiroshima, and Nagasaki. Depending on what one views as their goals, the September 11 terrorists are considered by some to have "won" as well.
Perhaps as tacit acknowledgment that terrorism can be efficient, the typical critique is based on a different ground: moraiity. Terrorists may be rational, the argument goes, but they are also evil. 2 " The philosopher Jan Narveson has identified three components to the immorality of terrorism: first, the sense of risk that it causes the public at large; second, the powerlessness people have from being put Palestinian affairs expert, as saying that "[m]any Palestinians, including Hamas, view settlers as soldiers, because they are occupying Palestinian territory, and they are therefore considered legitimate targets in a war of liberation."). the direct deterrent effect of punishment are, first, to increase the risk of conviction, and second, to increase the severity of punishment. The first of these alternatives appears to be the more effective, although it is also the more difficult to implement."). at risk; and third, the "apparent absurdity" of attacking an innocent victim in pursuit of a political goal. 22 In those cases in which it is not absurd to sacrifice an innocent life to make a political point, however, there is a (not unfamiliar) conflict between what the market bears and what morality demands. 3 Even when terrorism "works," most Americans would say it is immoral because its tools are death and destruction. 24 Those tools seem outside the bounds of civic discourse. 2 " Of course they are not. Almost 40 years before September 11, 2001, H. Rap Brown, the African-American revolutionary, observed that "violence is as American as apple pie.", 26 In criminal law, killing or injuring people to achieve some useful purpose is a familiar concept. When the government intentionally kills or hurts someone under the guise of "punishment," it may have retributive and/or utilitarian objectives. Retributivists punish exclusively because punishment is deserved, either because the criminal is morally blameworthy or because she has broken some contract with society. Utilitarians believe that criminals should be harmed when it is in the best interest of society, usually because punishment is believed to deter other crime, or to incapacitate a criminal, or to rehabilitate her. Law and morality do not limit the instrumental use of violence to Narveson proposes that, on a moral scale, (1)-(4) are "basically acceptable, that (6) is definitely not acceptable, and that (5) is the hard case, but that fundamentally it must be considered marginally acceptable if at all.", 29 He posits that choices (1)-(4) invoke violence as "defense" and that (5) and (6) promote violence as "need." Professor Narveson's calculus of morality, based on social contract theory, explains the revulsion felt by many Americans regarding the September 11, 2001 terrorists. These Americans probably would place those terrorists in Category (6), which according to Narveson is "definitely" immoral.
Terrorism is an extreme example of sacrificing lives as a means to an end, although as Part III of this article argues, it is far from the only example. Even considering the extreme, is harming innocents always immoral? To use an example from American history, was private violence directed against civilians morally acceptable to end slavery?
Popular culture, at least, reveals a more balanced assessment of the people who championed violence to attack the 27 Narveson, supra note 22, at 130. Narveson defines morality as [a) set of behavioral requirements and inducements that are (1) societywide: Everyone is to be subject to, to live up to the rules that are (2) (to be) universally reinforced: Everyone is also to participate in their reinforcement, by an assortment of (3) "peculiar institution." Viewed through contemporary eyes, men like Nat Turner and John Brown may not exactly be heroes, but they are not exactly "terrorists" either. They occupy a more nuanced space in our moral universe. 30 As a descendent of slaves, and a witness to the scars slavery left, I am unwilling to condemn, categorically, private violence that sought to hasten its abolition. 3 I am not alone in this belief. The people of Charleston, South Carolina, for example, recently erected a monument in honor of Denmark Vesey, a would-be terrorist. Vesey was executed in 1822. His crime was conspiracy.
If successful, Vesey and his coconspirators would have freed the slaves of Charleston by burning the city to the ground, killing all of the whites, stealing ships, and then fleeing to Haiti. When the tribute to Vesey was proposed, some Charleston residents protested; Vesey, after all, plotted to kill innocent people. The view that Vesey was a hero (instead of being a terrorist? in addition to being a terrorist?) carried the day. 32 At least in the eyes of some Americans, morality and the killing of innocent people are not always mutually inconsistent.
The uncertainty about how to evaluate the morality of some terrorists (one might also think of the original American rebels) has two possible explanations: (1) we have a double standard about terrorism and morality depending on our sympathy for the terrorists' cause; or (2) there may be some extreme cases in which the taking of innocent lives in pursuit of an urgent objective is warranted. If we accept the former explanation, the appropriate moral solution probably is to have one standard for political violence, and that standard probably requires absolute condemnation in every case. If we endorse the second explanation, however, there may be exceptions to the general rule that terrorism is immoral. These 30 Of course slaves who led revolts had an immediate incentive: self-help. Their use of violence was directly connected to their gain, not attenuated in the way of terrorists who use violence to further a political objective. Non-slave insurrectionists, on the hand, would be "terrorists" under virtually any contemporary definition of the term. Lomasky, supra note 7, at 87 (noting "[w]hen TWA ticket counters or Israeli schoolchildren are sprayed with bullets, when newspaper heiresses are held hostage, Turkish diplomats murdered ... the events are routinely and unproblematically understood by the media and their audience to be terroristic.").
31 My critique, if any, would be that private violence was not efficient. The moral case against it is less certain. Indeed, popular culture more frequently depicts anti-slavery insurrectionists as irrational than as immoral. [Vol. 93 1 1 exceptions must be carefully delineated, and then rigorously scrutinized to make sure that they are not self-serving.
Using Professor Narveson's scale, violence against the "guilty" (i.e., the perpetrators) to combat genocide would be acceptable under (1)-(3), and violence to combat slavery would be justified under (4). Violence against "innocents" to combat genocide and slavery probably would fall into category (5), which Narveson describes as the "hard case." Killing innocents to end slavery is akin to the shipwrecked Dudley and Stephens killing the innocent cabin boy to save their own lives. 33 This is a classic hard case in criminal law. For the purposes of this essay I need not resolve the dilemma of law and morality the case presents. Rather, I simply acknowledge the dilemma. The case against harming innocents is not always as obvious as it first seems.
As I suggest in Part III, the criminal law also presents a few compelling reasons to embrace utilitarianism, especially in extreme cases. We have the same two alternatives. We might eschew utilitarianism in criminal justice in every case, on grounds of moral consistency. We might, on the other hand, consider exceptions to the moral argument against utilitarianism.
In summary, yes, the terrorists of September 11 were evil. They sacrificed human beings to pursue objectives that they should have pursued in a different way, even if the methods they used were efficient. I think that the reliance on excessive punishment in American criminal justice is evil in a like manner, and that this fact detracts from the force of our moral condemnation of terrorism. In the next sections, I explain why. (citing Ronald Dworkin for the proposition that "the determinacy, integrity, coherence, and 'wholeness' of law are central to its moral standing and to our status as free and equal individuals deserving its respect.").
[Vol. 93 not. I will explain in the next section how our criminal law also uses harm as a means to an end. I first address, however, why moral standing matters. 5 Standing is the legal doctrine that describes the necessary relationship between a litigant and a claim in order for the litigant to seek redress in court. 6 In a federal case, for example, the plaintiff must prove that "he personally has suffered some actual or threatened injury as a result of the putatively illegal conduct of the defendant. ' 37 In legal scholarship, standing has been used as a metaphor to discuss the significance of voice. 8 Some speakers are more credible than others, the argument goes, because of who they are, or what they have experienced. In this analysis, standing is more about legitimacy than rights. In the academy, any scholar has the "right" to discuss whatever she wishes. We might respect her views more, though, if 35 Robert Wright has made a socio-biological argument in favor of moral standing. As summarized by Amy L. Wax, his argument is that reputation-that is, what others say about us and how we appear in their eyes-acquires enormous importance. The quest for moral standing is primarily a manifestation of the "desire to be known as a reliable reciprocal altruist," and the aim of conscience, and of feelings of guilt and shame, is not primarily to make us generous and decent, but to drive us to cultivate a reputation for generosity and decency. Wright asserts that it is the desire for a virtuous reputation that It is almost de rigueur for articles on standing to quote Professor IEreund's testimony to Congress that the concept of standing is "among the most amorphous in the entire domain of public law." One of the traditional criticisms of standing law is that it is confusing and seemingly incoherent. Even the staunchest judicial advocates of the doctrine readily admit as much: "We need not mince words when we say that the concept of Art. Ill standing" has not been defined with complete consistency .... So what if the United States is a hypocrite on the world stage with regard to certain issues, including the permissible uses of violence? In a strictly legal sense, "so what" is the correct response. Remember, though, that moral standing is about legitimacy and not about rights. Law is not the only, and sometimes not the main, source of influence, power, and authority. Particularly in the context of international law, politics and morality matter. Because the norms of international law, the means of enforcing it, and the penalties for violating it are evolving, moral authority sometimes might be as important, or determinable, as legal authority. 39 In the war against terrorism, the United States government has professed indignation at terrorism; it repeatedly casts the terrorists as "evil" and "uncivilized." It has demanded, in uncompromising rhetoric, the rest of the world's about the use of violence to achieve social objectives, its leadership position in the war against terrorism might be compromised. Unlike legal standing, however, moral standing is not an all or nothing proposition. The fact that the United States might also engage in utilitarian violence does not mean that it has no authority to criticize others who do, but it diminishes the force of the critique. My recommendation is not that citizens of the United States cease criticism of terrorists. Rather, they should recognize the critique as one of instrumentalism, and then apply it at home. The next section suggests that the criminal law is an appropriate place to begin this self-scrutiny.
ld.

III. THE CRIMINAL LAW AND UTILITY
A. THOUGHT EXPERIMENT Suicide terrorists are not deterred by what is generally thought of as the ultimate sanction: the death penalty. This does not, however, mean that they are undeterrable. It means only that the taking of their lives is not a severe enough sanction.
Imagine that the Central Intelligence Agency let it be known that its agents will assassinate five members of the immediate family of any terrorist who dies in a suicide attack. It believes that this punishment will be greater deterrence than any possible punishment of an individual terrorist. The CIA's objective is to prevent future terrorism. Thus, to send a message to potential terrorists, it plans to kill five family members of each of the nineteen September 11 suicide terrorists." Should it? Does your answer depend upon how certain we are of the potential for future terrorism and the deterrent effect of the CIA's act? Suppose we knew that the CIA's act would deter at least one future attack, in which many more lives would be lost than the ninety-five that the CIA would take? [Vol. 93
This thought experiment is a more severe variation of the wellknown "ticking time-bomb" hypothetical.
This scenario, long included in criminal procedure casebooks, is no longer academic. It asks us to imagine that a person in police custody has information about the location of a bomb that is timed to explode in a short time.
The person refuses to talk to the police. Should the police torture him to force him to talk? Although United States law does not allow the government to punish innocent people, or to torture anyone, 4 2 it apparently does permit other forms of utilitarianism, even when innocent lives are sacrificed. The phone call [made by a passenger from the plane] ... offers the most detailed evidence yet of the passenger revolt aboard Flight 93 that may have caused the plane to crash short of its intended target-believed to be Washington. In other phone calls, two passengers told people on the ground they were planning to try to overpower the hijackers.
common with terrorists is either a disregard for morality, or a construct of it that allows the sacrifice of human lives or dignity for the greater good. If, on the other hand, you believe that the state should not kill or torture-even when the stakes are as high as they are in the thought experiment-ask yourself whether utilitarianism is warranted when its benefits are significantly lower. Thus far, these real life examples of utilitarianism involve the law of war. War is, famously, hell, and perhaps that explains the perceived necessity of sacrificing the innocent. 45 Yet, as demonstrated below, criminal law also authorizes the deliberate infliction of pain on some for the good of the whole.
B. UTILITARIAN PUNISHMENT
A leading criminal law textbook states that "prevention theories furnish a widely accepted rationale of the practice of punishment." According to these theories, punishment should be designed not to exact retribution on convicted offenders, but to prevent the commission of future offenses." 46 The major forms of utilitarian punishment are deterrence, incapacitation, and rehabilitation. The philosophical counterpoint to utilitarian punishment is retribution, which measures punishment exclusively by the criminal's "just deserts." Retributivists believe that punishment that exceeds individual desert is immoral.
Despite efforts to reconcile utilitarianism and retribution, the two philosophies "conflict with each other. Although adherents of both theories may agree on results in particular cases, a criminal justice system that seeks, exclusively, to prevent future crime will look very different from one that seeks, exclusively, to impose punishment based on a just-deserts philosophy." 47 45 There are also compelling examples of anti-utilitarian acts during war. The precept that if a soldier is stranded in enemy territory he will not be left behind may result in a net lost of life; i.e., other soldiers may be killed in an effort to save their fallen brother or sister. During the U.S. intervention in Somalia, as dramatically depicted in the film Black Hawk Down, several American troops lost their lives in an effort to save the lives or recover the bodies of their fallen comrades. The severe punishment for drug crimes favored by most American jurisdictions is a troubling example of the conflict between utilitarianism and retribution. 4 8 It is difficult to justify long sentences for drug crimes on ground of individual desert. Indeed, retribution probably is not the principle animus of these sentences. 9 As a former United States Sentencing Commissioner noted "[I]n the area of crimes related to drugs, crime control goals rather than just deserts ... prevail ....
There is some evidence that these sentences have achieved their goals. Since the war on drugs resulted in more severe punishment, an extraordinary number of people have been punished for using or selling drugs. 5 1 Deterrence is notoriously difficult to measure, but to the extent that fewer people are arrested for those crimes now, the stricter sentences may have been effective. 52 Unless there are a many scholars have sought to justify a mixed theory of criminal punishment. They distinguish between, on the one hand, the general justifying aim of the criminal law, and on the other hand, the rules of criminal responsibility that determine who should be punished and how severe the punishment should be. Many have argued that the general aim of the criminal law-the reason why society has a criminal justice system-is to deter unwanted behavior. Nonetheless, some of these same utilitarians apply retributive concepts of just deserts in determining whether and how much to punish a particular person.
See DRESSLER, supra note 6, at 17. Norval Morris is the best-known exponent of this "hybrid" theory of punishment, also known as the "middle way. virtually unlimited number of people willing to sell drugs, it seems reasonable to believe that incarcerating drug sellers for long periods of time will achieve the social benefit of reduced drug sales.
Other examples of criminal justice premised on utilitarianism are recidivist statutes, for example, "three strikes and you're out" laws, and the legal fiction of treating some children who commit serious crimes "as adults" for the purpose of punishing them more severely. 53 Is the only important question to ask about these practices whether they are efficient? If getting tough on drug offenders, recidivists and child delinquents makes us safer, should that be the end of the inquiry? To answer that there are moral reasons to be concerned about punishment that exceeds individual desert is hardly to stake out a groundbreaking or radical position. Immanuel Kant warned, in 1797, that "a human being can never be manipulated merely as a means to the purposes of someone else." 54 The dignity of human life is offended whenever people are hurt or killed for reasons other than their individual desert. To do so is to treat a human being like a beast of burden. The history of the United States, and the world, is full of examples of the horrors to which such thinking leads. September 11, 2001 is only the most recent prominent example.
For many Americans, however, the critique of instrumentality seems to have great force when applied to terrorism and less force when applied to punishment. There are at least three possible explanations for a different assessment of the morality of endsjustified analysis when applied to terrorism than when applied to punishment. It may be that Americans prefer the state to exercise a monopoly on the power to inflict harm. Under this view, even if the state abuses its power, it still acts more legitimately than terrorists, because it is subject to democratic constraints. 55 The problem with this view is that it probably is not a correct assessment of the way we really think about private violence. American law, for example, allows private violence in several contexts, including in certain circumstances to defend one's self, property, or to prevent crimes. Moreover, recalling the discussion in Section 1, we can think of other cases in which private violence would be illegal but still morally right 55 Note, however, that in some American wars where there is no Congressional action, the democratic process is not fully observed.
[Vol. 93 in the eyes of many. Again, the examples of violence to combat genocide and slavery come to mind.
Perhaps we differ in our moral assessment of terrorism and excessive punishment because terrorists harm "innocent" people, but punishment harms criminals. 5 6 This explanation is factually correct: criminals by definition are guilty. Some people may not care about disproportionate pain inflicted on criminals, and this view probably accounts for much of the differing assessment of morality between utilitarian punishment and terrorism.
Even those who endorse utilitarianism, though, probably would impose some limit on punishment.
We express revulsion at perceived excessive punishment in other cultures-for example, punishing a thief by cutting off his hands. Most Americans probably would not want the government to strap Susan Smith in a car and then push the car into a lake, even though that is how she killed her own children. 57 Likewise, most American utilitarians probably would not endorse a sentence of life imprisonment for a shoplifter, even if that punishment would be socially useful. The fact that criminals, not innocents, are the victims of utilitarian violence probably explains some, but not all, of the distinction in our moral assessment of utilitarian terrorism versus utilitarian punishment.
The final explanation I will posit is that our view of the morality of cost-benefit analysis depends on our relationship to those costs and benefits. Assuming that the benefit of utilitarian punishment is a net increase in public safety, many do not mind that the cost is excessive punishment. Furthermore, the burden is not one that most Americans bear. The criminal is perceived as the "other." 58 In the case of terrorism against the United States, on the other hand, there is nothing about it that benefits us. Moreover, we disproportionately bear the costs. We try to make terrorism inefficient by taking steps to make sure that the terrorists do not "win," but, as described in Part I, terrorism is sometimes efficient. Our trump card, then, is that terrorism is evil. Perhaps by "evil," though, we mean that there is , 1998) (noting that "many selfconceived law-abiding citizens are engaging in self-delusion" on account of evidence that "90% of Americans have committed some crime for which they could be incarcerated.").
nothing in it for us.
C. HARD CASE
As noted in Part I, the issue of whether private violence, directed at innocents, is morally acceptable as part of an effort to defeat slavery or genocide is a difficult case. The criminal law also presents difficult cases that might make one question an absolute condemnation of utilitarian punishment. One such case involves the preventive detention of child abusers.
In Kansas v. Hendricks, the Supreme Court considered the constitutionality of the Kansas Sexually Violent Predator Act. 59 The Act authorized the indefinite civil commitment of certain "sexually violent predators" who were scheduled for release after serving their criminal sentences. The law was passed because the legislature believed that some people are likely to engage in repeat acts of sexual violence, that they are not likely to be rehabilitated in prison, and that their treatment needs are very long term. 6 " Leroy Hendricks was committed, pursuant to the Act, after serving a ten-year prison sentence for "taking indecent liberties" with two children. 6 Hendricks "recognized that his [sexual abuse] harms children, and he hoped he would not sexually molest children again [but] he stated that the only sure way he could keep from sexually abusing children in the future was 'to die."' 6 He challenged his post sentence confinement claiming that the application of the Act to him violated the Constitution's due process, double jeopardy, and ex post facto clauses.
The Supreme Court ruled that the Kansas statute was constitutional.
It found that confinement was not "criminal punishment," and thus the double jeopardy and ex post facto clauses were not implicated. Four justices dissented. 63 They believed that the Kansas statute "was not simply an effort to commit Hendricks civilly, but rather, an effort to inflict further punishment upon him." 64 I agree with the dissenters' analysis of the Constitution, but I am sympathetic to the practical result of the majority opinion. It seems reasonable to confine a man who, if not confined, will abuse children. Since I think that this confinement is "punishment," I find myself recommending a form of utilitarian punishment. There exist the same two possibilities as when, in Part I, I endorsed violence to help abolish genocide and slavery. The first possibility is that my moral analysis is not principled, but rather outcome determinative. The alternative is that, within a construct of morality that generally opposes utilitarianism, there might be room for limited exceptions.
In Part I, Professor Narveson's ranking of justifiable uses of violence was helpful in explaining a way to distinguish, morally, the September 11 terrorists from anti-slavery terrorists. Let's revisit the scale for moral guidance in the context of crime and punishment. Categories (1)-(4) permit the use of violence for defense of self or others, or to prevent longer-range threats to life and liberty. Violence in these contexts is also permitted by many American criminal codes.
Narveson's Category (5) "hard case" is violence (against innocents) to promote a minimally acceptable life when no other means is possible. Remembering that punishment is a form of violence, it may be possible to gauge, roughly, the justice of "civil" confinement of sexual predators using this construct. Hendricks is "innocent" in the sense that civil confinement only occurs after he has served his criminal punishment. He has paid his debt to society. Subsequent incarceration is punishment in excess of his desert, but the purpose of this punishment to promote "minimally acceptable" conditions (for society) when no other means is possible. The only way to prevent Hendricks from abusing children is to hurt him, even when he has done nothing (yet) to deserve this additional injury. Utilitarian violence-punishment-here is "marginally acceptable if at all," in Professor Narveson's analysis. 65 Excessive punishment of drug offenders, on the other hand, seems closer to Category (6): violence intended to promote a better life for oneself or others, beyond the minimally acceptable level of (5). Most people would agree that an unreformed child molester presents a more urgent danger than an unreformed drug user or seller. For example, child molesters have victims, while drug crimes are victimless.
Even assuming that excessive punishment of drug offenders prevents drug crimes, there is less social benefit than prevention of child sex abuse. Category (6), recall, is "definitely not 65 Narveson, supra note 22, at 131.
acceptable." A persuasive argument can be made that prevention of child sex abuse warrants utilitarian punishment even when prevention of drug crimes does not.
In any event, utilitarian punishment would be the rare case, even if the punishment is socially useful. Because utilitarian punishment is common now, American criminal justice would be quite different without it.
The consequences of punishing drug offenders, recidivists, and children who commit crimes exclusively on the basis of their just deserts (desert measured either by moral blameworthiness, or harm caused) are enormous. These consequences are practical, as well as moral. The abandonment of utilitarianism as the primary justification of punishment would result in, inter alia, less punishment generally, and shorter sentences for drug offenders, specifically. 66 Since minorities are disproportionately imprisoned for drug offenses, the disparity in punishment between whites, on one hand, and African-Americans and Hispanics on the other hand, would be reduced. In other words, significant reform of criminal justice would be accomplished.
Citizens of the United States are engaged in wide-ranging discussion about the meaning and consequences of September 11, 2001. One of the lessons of that terrible day should be a more familiar understanding of the dangers of instrumentalism, and a recognition of those dangers in our criminal law.
